YALE LAW JOURNAL
No. 1 THE CONSTITUTIONALITY OF THE SHIP MORTGAGE ACT OF 1920 STANLEY MORRISONt N an earlier number of this Journal' the writer discussed the remedial powers of the admiralty, particular consideration being given to the subject of equitable relief. In that discussion no attention was paid to one important remedy of an equitable nature-namely, the foreclosure of mortgages on ships. Since this is a matter which presents a special problem, treatment of it was postponed until the present occasion. Prior to the passage of the Ship Mortgage Act of 19202 the subject was dormant, for it had been settled since the decision of the United States Supreme Court eighty years ago in Bogart v. The John Jay 3 that ship mortgages could not be foreclosed in admiralty. Jurisdiction was left wholly to the ordinary courts of equity.
That this should have been the result reached seems natural enough in view of the general doctrine that the admiralty may not give equitable relief or deal with equitable interests. That result was supported of course by the English precedents. 4 The complete inability of the High Court of Admiralty, prior to the statutory enlargement of its jurisdiction, to deal with the title to ships was enough in itself to prevent that tribunal from exercising any jurisdiction over mortgages. While the admiralty jurisdiction in the United States was established on a broader basis than in England and actions to try the title to ships were entertained, the court's power was restricted to the legal title, and equitable interests were not considered. Since such interests are involved in a mortgage and since foreclosure proceedings constitute a characteristic equitable remedy, it would naturally follow from the general limitations just mentioned that such proceedings would fall outside the domain of the admiralty.
The same would of course be true with respect to an action brought by the mortgagor to redeem the mortgaged property. In a number of the early cases the power of the admiralty to deal with mortgages was denied on the specific ground that equitable interests in the title and equitable remedies were involved. ' When, however, the matter reached the Supreme Court in the leading case of Bogart v. The John Jay, the Court was not content to rest its decision on that ground alone. The libel there was one in rem seeking the foreclosure of a ship mortgage given to secure the amount due under a contract of purchase of the craft. The decision below, dismissing the libel for want of jurisdiction, was affirmed. The Supreme Court made the statement that courts of admiralty could not secure to the parties to such a mortgage the remedies and protection which they would have in a court of chancery, and that therefore they had "never taken jurisdiction of such a contract to enforce its payment, or by a possessory action to try the title, or a right to the possession of a ship." In addition the Court looked beyond the nature of the remedy to the status of the mortgage contract itself, and used language which has generally been taken to mean that the contract in its very nature was non-maritime and hence outside the admiralty jurisdiction." In subsequent cases no particular inquiry was made as to the exact grounds upon which the Court meant to place its decision, since the decision itself remained unquestioned. But with the enactment of the Ship Mortgage Act in 1920, the matter ceased to be one of academic interest merely and became one of vital importance. For the constitutionality of the Act hinges upon the effect to be given to Bogart v. The John Jay.
The Ship Mortgage Act forms a part of the Merchant Marine Act of 1920,1 which Congress enacted with the declared purpose of developing and encouraging the maintenance of the merchant marine of the nation. Its specific function is to establish a class of mortgages on ships which shall be enforceable in admiralty. Mortgages executed in compliance with certain conditions enumerated in the Act are denominated "preferred mortgages." With respect to mortgages not so executed, but otherwise valid, the legal situation is left unchanged, and mortgagees must resort to the land courts for relief as before. With respect to the enforcement of "preferred mortgages," the basic provisions of the Act, contained in Subsections K and N, are as follows:
"Subsection K. A preferred mortgage shall constitute a lien upon the mortgaged vessel in the amount of the outstanding mortgage indebtedness secured by such vessel. Upon the default of any term or condition of the mortgage, such lien may be enforced by the mortgagee by suit in rem in admiralty. Original jurisdiction of all such suits is granted to the district courts of the United States exclusively. .... " "Subsection N. (a) Upon the default of any term or condition of a preferred mortgage upon a vessel, the mortgagee may, in addition to all other remedies granted by this section, bring suit in personam in admiralty in a district court of the United States, against the mortgagor for the amount of the outstanding mortgage indebtedness secured by such vessel or any deficiency in the full payment thereof." 9 The statute also provides (in Subsection M) that a preferred mortgage shall have priority over certain other classes of maritime liens, but this provision is not open to constitutional objection provided the legislation is upheld in its jurisdictional aspects. For if jurisdiction over these mortgages can properly be vested in the courts of admiralty, Congress has full power to declare that they shall constitute maritime liens, to fix their priority in relation to other maritime liens and otherwise to lay down the substantive law which is to control. The critical question is whether Congress has the constitutional power to vest jurisdiction in the admiralty at all over suits to foreclose the mortgage lien.
In the face of the decision in Bogart v. The John Jay this matter seems obviously open to doubt, as was recognized at the time of passage of the law." 0 And in view of the large number of preferred mortgages which have been executed since the Act became effective, it is strange that the question of constitutionality should not have reached the Supreme Court until the present year. It is raised, however, in the case now pending of The Thomas Barlum," in which a writ of certiorari has been granted to review a decision of the Circuit Court of Appeals for the Second Circuit. The Circuit Court of Appeals felt that the statute could not be upheld, unless its scope of application was radically limited.
There have also been several other reported cases in which the constitional issue was presented, but in these instances no appeal was taken from the District Court, which in each case upheld the validity of Subsection K of the Act. 2 In none of the cases so far have the opinions been very satisfying. The reasoning upon the problem has been too often obscured by a seeming failure to distinguish clearly between statutory changes in or additions to the substantive maritime law and the delineation of the constitutional limits of jurisdiction-in other words, between the relative functions of the Congress and the judiciary. This is unfortunate, because a clear understanding of the distinction is fundamental in the determination of the question of constitutionality and of the bearing upon that question of the decision in Bogart v. The John Jay. If the Ship Mortgage Act involves an extension of admiralty jurisdiction beyond the limits fixed by the Supreme Court in its function of interpreting the constitutional grant of power, it is plain as the result of repeated decisions of the Court, 13 that the statute must be held unconstitutional. If, on the other hand, the Act may be viewed, not as an extension of jurisdiction, but merely as an extehsion or development of the substantive law, it as clearly must be held constitutional.
The determination of this issue brings us back to a closer examination of The John Jay. It can be demonstrated at the outset that in that case it was not necessary for the Supreme Court to decide any constitutional question. It should be remembered that no statutory law was involved in the case. The question was whether in the absence of any relevant legislation, a court of admiralty could in some way foreclose the mortgage on the vessel. The decision that this could not be done might have rested upon the ground that a mortgage is not a maritime contract and hence that any suit to enforce it would fall outside the constitutional limits of admiralty jurisdiction. On the other hand the libel could easily have been disposed of upon the basis of recognized limitations as to remedies or of substantive law. [Vol. 44 With respect to the mortgagee's remedies there were several possibilities. Foreclosure might have been sought along the lines commonly followed in equity. It is obvious, however, that this would be in conflict with the orthodox rule that the admiralty cannot give equitable relief, and the libel in The John Jay did not attempt to proceed on such a theory. On the other hand a sort of strict foreclosure would be possible within the forms familiar to the admiralty, by resort to a possessory and petitory action to establish possession and title in the mortgagee. This was in fact the theory upon which was based one of the two prayers for relief contained in the libel in question. It is apparent, however, that this procedure would have conflicted with the doctrine, also orthodox, that the admiralty cannot deal with equitable interests in the title; and the Supreme Court felt no hesitation in denying relief along such lines.
The other prayer for relief contained in the libel in The John Jay was based on quite a different theory. It sought a decree for the payment of the unpaid purchase-money and asked that the vessel might be condemned to pay therefor. In other words, the libelant sought to proceed in the same manner as the holder of a bottomry bond. Bottomry of course is a form of hypothecation of vessels to secure indebtedness which is an integral part of the general maritime law. The enforcement of such a bond presents no difficulty from the point of view of the remedial powers of the admiralty, since the bond gives rise to a maritime lien which is enforced, like any such lien, in the everyday action in rem. If the mortgagee could proceed in the same fashion, all trouble as to the form of remedy would be eliminated.
A fresh difficulty would then arise, however, with respect to the substantive law. The ordinary action in rem is maintainable, according to the sea law, only to enforce a maritime lien. Bottomry gives rise to such a lien, but could it be said that a mortgage does likewise? So far as the general maritime law is concerned, as that law was understood at the time of The John Jay, the answer plainly is in the negative. The only form of express hypothecation recognized in that system was the bottomry bond (together with the analogous device of respondentia in the case of cargo); and the normal requisites of bottomry were lacking in the ordinary mortgage.' 4 In other words, if the general maritime law 22, 55 (1932) .
The extent of the admiralty jurisdiction is a constitutional question, since the jurisdiction is derived from Article mEf, Section 2, of the federal Constitution, which declares that "The judicial power shall extend... to all cases of admiralty and maritime jurisdiction.2 14. "The essentials of a bottomry bond are, that it sall bind the ship for the payment of the money, provided the ship perform a certain voyage and arrive in safety; and if
was to prevail, there could be no maritime lien nor any substantive law of mortgage at all, aside from the law of bottomry. Of course it is true that to a certain extent our admiralty courts have supplemented the general maritime law by doctrines drawn from the Anglo-American land law, and conceivably this might have been done as to the law of mortgage (assuming there are no obstacles of jurisdiction in the constitutional sense). However, the hypothesis would be perfectly plausible that the Supreme Court, in deciding The John Jay was unwilling to do this and felt that, so far as the substantive law is concerned, the whole matter should be left in the lap of Congress.
It may also be noticed parenthetically that in cases where services have been rendered to a vessel, a maritime lien will normally be created by operation of law; but this does not affect the mortgage situation. If a mortgage debt were incurred in order to aid the vessel, a maritime lien might exist (provided there were no waiver); but it would arise out of the benefit to the ship independently of the mortgage. 1 6 In The John Jay, however, the mortgage was not executed to secure the payment of any sums due for services rendered to the vessel, but to secure the amount payable under a contract of sale. The existence of a maritime lien under such circumstances would be inconsistent with the general legal principles governing such liens. In short it is fair to assume that the sea law, as it existed at the time of The John Jay, had no place for the ordinary mortgage, and that the libel in that case would have been dismissed regardless of the Court's ideas as to what the proper jurisdictional limitations might be.
The question remains whether the Supreme Court actually did place its decision upon the ground that as a matter of substantive law the mortgagee had no rights in the admiralty, or whether it went on to decide the jurisdictional question of whether the mortgage could be deemed a maritime contract. The critical paragraphs of its opinion are as follows:
"It has been repeatedly decided in the admiralty and common law courts in England, that the former have no jurisdiction in questions of property between a mortgagee and the owner. No such jurisdiction has ever been exercised in the ship be lost, no part of the sum borrowed is to be repaid; and because the lender takes upon himself this risk, he may charge for the use of the money, maritime Interest, or extra interest, which will cover and compensate him for the risk he runs, which Interest would be usurious but for that risk." 1 PARsons, SHnPnGo A=,-ADmzRALTv (1869) [Vol. 44 the United States. No case can be found in either country where it has been done. In the case of The Neptune, 3 Hagg. Adm. Rep., 132, Sir John Nicholl, in giving his judgment, observes: 'Now upon questions of mortgage, the court of admiralty has no jurisdiction; whether a mortgage is foreclosed, whether a mortgagee has a right to take possession of a chattel personal, whether he is the legal or only the equitable owner, and whether a right of redemption means that a mortgagee is restrained from selling in repayment of his debt till after the time specified for the redemption is passed, the decision of these questions belongs to other courts; they are not within the jurisdiction or province of the court of admiralty, which never decides on questions of property between the mortgagee and owner.
"This is not so, because such a jurisdiction had been denied by the jealousy of the courts of the common law.
10 Its foundation is, that the mere mortgage of a ship, other than that of an hypothecated bottomry, is a contract without any of the characteristics or attendants of a maritime loan, and is entered into by the parties to it, without reference to navigation or perils of the sea. It is a security to make the performance of the mortgagor's undertaking more certain; and, whilst he continues in possession of the ship, disconnecting the mortgagee from all agency and interest in the employment and navigation of her, and from all responsibility for contracts made on her account.. Such a mortgage has nothing in it analogous to those contracts which are the subjects of admiralty jurisdiction. In such a case, the ship is the object for the accomplishment of the contract, without any reference to the use of her for such a purpose. There cannot be, then, anything maritime in it. A failure to perform such a contract cannot make it maritime ....
,17
It is this language that is the basis for the general assumption that The John Jay held that a mortgage contract is non-maritime and hence in its subject-matter falls outside the scope of admiralty jurisdiction. The assumption, however, may not be warranted. A court does not normally decide constitutional questions when a case may be disposed of on other grounds; and, as has just been shown, the relief sought in the libel under consideration would in all probability have been denied even if the mortgage could have been deemed a maritime contract. A decision on the constitutional question was thus quite unnecessary. But did the Court nevertheless purport to decide it? Certainly some of the language used is capable of such an interpretation. On the other band it need not necessarily be given that meaning. Remembering the alternafives, it may at least be regarded as ambiguous. The first paragraph 16. "In Bogart v. The John Jay, 17 How. 399, 15 L. Ed. 95, the jurisdiction of the admiralty court to enforce payment of the mortgage of a vessel by its condemnation was denied. Mr. Justice Wayne said that the came of the denial was not the jealousy of the courts of common law. But his reference to English courts and cases makes it probab!e that the jurisdiction would have been admitted if the jealousy had not existed in the past." Lowell, ., in The Undervwriter, 119 Fed. quoted, with its citation of English authority, would seem to have reference to the doctrine that the admiralty may not deal with equitable interests in the title. The second paragraph may well have been directed at the issue of substantive law. The libelant had sought relief in the form of an ordinary action in rem, which would presuppose the existence of a maritime lien as in bottomry. It may have been the intention of the court merely to point out that the mortgage lacked the essential characteristics of a bottomry bond, under which the lender takes the risk of the voyage and in return receives a high rateof interest, and that hence it was impossible as a matter of existing substantive law to assimilate the two. From this point of view it could easily be said that a mortgage "is a contract without any of the characteristics or attendants of a maritime loan," and that "there cannot be anything maritime in it."
The supposition that the Court did not necessarily mean to decide the question of constitutional jurisdiction is fortified by another statement made at the end of the opinion. After referring to the fact that in England the admiralty jurisdiction with respect to mortgages had been enlarged by statute, it is said: "Until that shall be done in the United States, by Congress, the rule, in this particular, must continue in the admiralty courts of the United States, as it has been."' 18 Not only would this statement seem to indicate that the Court meant to place its decision on the point of substantive law, but it may be used as an argument for the proposition that the Court regarded the mortgage contract as falling within the constitutional limits of admiralty jurisdiction. Otherwise it could not be declared maritime by Congress. The argument, it should be conceded, is not conclusive, since in 1854 the constitutional limitations upon the powers of Congress with respect to the scope of admiralty jurisdiction were not as clear as they have been made by subsequent decisions of the Supreme Court. 19 
II
This examination of Bogart v. The John Jay has been made, perhaps in undue detail, because the precedent created by that decision has been regarded as a principal obstacle to upholding the constitutionality of the Ship Mortgage Act. The foregoing study leads to the conclusion that that case need not influence the determination of the present question. So far as the decision rests upon the point that equitable interests and 18. Id. at 403. 19. It has sometimes been said that the statement last quoted should be discarded as dictum. But on the other side it may be said with equal-or greater-propriety that such references as there may be in the opinion to the question of jurisdiction should be regarded as the dicta. For a determination of this constitutional question was unnecessary to the decision.
[Vol. 44 equitable remedies are involved, the result clearly may be changed by statute." 0 So far as the decision rests upon other limitations of substantive law, those limitations may be removed by Congress; and this is exactly what Congress did when it provided in Subsection K of the Ship Mortgage Act that a preferred mortgage should constitute a lien upon the vessel enforceable by suit in rem. The legislative power unquestionably covers to its full extent the field of admiralty jurisdiction vested in the federal judiciary by the Constitution. Nor, as sometimes seems to have been supposed, is there any constitutional reason why Congress may not extend the scope of the maritime lien to cases where there has been no benefit to the vessel. The normal requirement of service to the ship, as the basis of contract liens, is a limitation merely of substantive law.
The only difficulty is whether or not, as a matter of interpretation of the constitutional grant of judicial power over all cases of admiralty and maritime jurisdiction, a ship mortgage may be regarded as a maritime contract. 2 Since The John Jay can be explained on other grounds, there is no reason why the courts may not approach this problem as an open question. 2 2 Viewed in this way, the determination of the proper result is not altogether simple. It is settled, of course, that admiralty jurisdiction over contracts depends upon their subject-matter; but this test is not an easy one to apply where agreements of a novel character are involved. And from this point of view a mortgage is decidedly novel, since it was a device unknown to the older maritime law.2
No matter how novel the question may be, however, it is impossible to escape the search for precedent, which may be resorted to by way of analogy, at least. In the old sea law the obvious analogy to the mortgage is, of course, the bottomry bond. Both instruments constitute forms of hypothecation of the vessel. Bottomry, however, is a hypothecation of a peculiarly limited nature. Its essential characteristic is that the lender takes the risk of the voyage. 4 If the ship is lost, all right of recovery is lost with her. In return for this risk the lender is permitted to charge an extraordinary rate of interest, which would otherwise be usurious. These features are wholly lacking in the ordinary mortgage, and so far as the substantive law is concerned it may be assumed that there is a decisive difference between the two instruments. The critical question is whether or not the distinction between them should likewise be decisive from the point of view of jurisdiction, the substantive law having been changed by statute.
At this point it becomes material to consider the purpose for which the mortgage has been executed. Let it be assumed in the first place that the instrument secures an indebtedness which has been incurred in order to meet the needs of the ship or for a purpose which is in some way beneficial to her. Under these circumstances the indebtedness of course might have been secured by a bottomry bond, enforceable by a libel in rem. From the point of view of jurisdiction should it not be equally possible to secure the same indebtedness by a mortgage, which by statute has now been made enforceable by a libel in rem? Aside from the names used, the only material difference would be that the loss of the vessel would not prevent the mortgagee from pursuing his normal remedy in personam and that he would receive only an ordinary rate of interest. While it may be of the essence of the substantive law of bottomry that the money loaned be at the risk of the lender during the voyage, it is difficult to see why this should be of the essence so far as jurisdiction is concerned. 24 It is more sensible to conclude that the correct principle of jurisdiction is that where an indebtedness has been incurred in order to aid a vessel, she may be hypothecated as security by an instrument enforceable in admiralty. The question of who shall stand the risk of loss of the ship should depend upon the proper rules of substantive law, statutory or otherwise. This result is strengthened by the fact that where services are rendered to a vessel, a maritime lien normally arises by operation of law. If under such circumstances the vessel is impliedly hypothecated in order to secure the resulting indebtedness, there is no substantial reason why, as a matter of jurisdiction, she may not be expressly hypothecated by an instrument called a mortgage. The rights and obligations of the parties would be only slightly altered, since where the lien is implied, the lender's rights in personam are not cut off by the loss of the vessel, as they would have been had he taken a bottomry bond.
24.
It has been suggested that a bottomry bond executed to meet the needs of the ship ought to be good even though it provided for common interest only and for payment by the shipowner of the money borrowed, whether the vessel be safe or lost. See 1 PARSONS: SHIPPING AN ANDMnArry (1869) at 135. If this view be accepted, there would appear to be no differences at all between a bottomry bond and a mortgage which would be material from the jurisdictional point of view.
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SHIP MORTGAGE ACT OF 1920
The conclusion may safely be reached, therefore, that in a case where the creation of the indebtedness was of benefit to the vessel, the mortgage is a maritime contract, and that as applied to such a case Subsection K of the Ship Mortgage Act, authorizing the enforcement of a "preferred mortgage" in admiralty, is constitutional.
III
Now let it be supposed that the incurring of the mortgage debt did not promote the activities of the encumbered vessel. In The John Jay, for example, the mortgage was executed to secure the amount due under a contract of sale of the ship. Or it may be that the indebtedness has been incurred for a purpose which has no connection whatever with the vessel or with maritime commerce. The shipowner may have borrowed money in order to build himself a house. Here the problem assumes a very different aspect. In the situation previously discussed, the contract the -performance of which was secured by the mortgage, being in aid of the vessel, would itself be maritime. Under such circumstances the mortgage, too, should be maritime. There would seem to be no serious objection to the same result in any case where the mortgage secures a maritime contract. But in the situation now under consideration the vessel is hypothecated in order to secure the performance of a contract which has no maritime character at all. The thing mortgaged is still a ship, but the effect of foreclosure is to consummate a transaction which, of itself, lies wholly outside the admiralty jurisdiction.
The distinction between these two situations was seized upon by the Circuit Court of Appeals in the case which is now pending before the Supreme Court-The Thomas Barlum. 11 There preferred mortgages upon two vessels had been executed in compliance with the provisions of the Ship Mortgage Act. The proceeds of the mortgage loans were to be used largely to meet obligations which had no connection with the vessels or with any maritime activity. The conclusion of the Circuit Court of Appeals (one judge dissenting) was that the Ship Mortgage Act should not be construed to extend to transactions of this character. It therefore held that the libels seeking foreclosure of the mortgage liens must be dismissed. The Court apparently assumed that the statute was constitutional as applied to cases where the mortgage loan was incurred for maritime purposes. But it felt that the Act could not be upheld as applied to non-maritime loans, and in order to avoid this constitutional difficulty it construed the Act in such manner as to exclude such a case.
It is safe to say that if it had not been for the constitutional difficulty, the Act would never have been given such a narrow application. There is nothing in the language of the statute itself to suggest any limi-tation upon the purposes for which preferred mortgage loans may be made. Furthermore the intent of Congress was to make it possible for shipowners freely to use their property as security for loans. Prior to 1920 a ship mortgage was of uncertain value as security because it was inferior to all maritime liens, 2 5 and the resulting difficulty in raising money upon the security of such property was a substantial deterrent to investment in ships. This deterrent Congress sought to remove, and its purpose would be in large part defeated if the only result of its enactment were to facilitate the raising of money for strictly maritime purposes.
The ultimate issue is whether or not the Constitution requires that the operation of the Ship Mortgage Act be so radically restricted as largely to destroy its usefulness. Again approaching the problem by the path of precedent and looking at the analogy of bottomry, the question would be this: could a bottomry bond, executed to secure an indebtedness which had no connection with the ship or things maritime, be enforced in admiralty? This question cannot be answered with complete certainty." The only relevant case in the Supreme Court reports is Conard v. Atlantic Insurance Co.," 7 decided in 1828. This case involved a respondentia bond on cargo, executed to secure a loan which had no connection with the voyage. In the course of its opinion the court said:
"It is not necessary, that a respondentia loan should be made before the departure of the ship on the voyage, nor that the money loaned should be employed in the outfit of the vessel, or invested in the goods on which the risk is run. It matters not, at what time the loan is made, nor upon what goods the risk is taken. If the risk of the voyage be substantially and really taken; if the transaction be not a device to cover usury, gaming or fraud; if the advance be in good faith, for a maritime premium; it is no objection to it, that it was made, after the voyage was commenced, nor that the money was appropriated to purposes wholly unconnected with the voyage." ' 28 It may be assumed that both respondentia and bottomry would be controlled by the same principle. ' The authority of the case, however, is not conclusive, because a determination of the point now under discussion does not appear to have been necessary to the decision. The 25. See The J. E. Rumbell, 148 U. S. 1 (1893).
26.
The question could arise only when the bottomry bond was executed by the owner of the ship, and this was not common. Usually such bonds were executed by the master, and it is clear that his implied authority to take such action exists only for the purpose of meeting the necessities of the ship or of the voyage. The Aurora, 1 Wheat. [Vol, 44 case was not in admiralty, but was an action of trespass at law brought by the holder of the alleged respondentia bond against a federal marshal who had levied upon the encumbered goods as the property of their original owner, the maker of the bond. The plaintiff in support of his claim did not rely merely upon the bond, but also upon an express assignment to him of the property in the goods, an assignment which had been executed at the same time as the bond. In the argument before the Supreme Court plaintiff's counsel conceded that the bond did not create a Hen and contended that whether there was a good respondentia bond or not, there was a transfer of the goods to the plaintiff for a sufficient consideration. 3 " The validity of this assignment was recognized and relied upon by the Court. 3 Thus the result would have been the same regardless of whether or not there was a valid respondentia bond, and under these circumstances the case can hardly be regarded as an authority of much weight on the question of admiralty jurisdiction.
A few years later, however, Mr. Justice Story, who wrote the opinion in the Colard case, handed down on circuit a decision which is squarely in point. This was in The Draco. 3 2 The owners of a ship had executed a bottomry bond to secure a loan made in connection with their general business as merchants. The creditor libeled the vessel in rem in admiralty to enforce the bond. It was argued on behalf of the owners that since the loan had not been incurred for any maritime purpose, the instrument was not a valid bottomry bond and that hence there was no jurisdiction in admiralty. This argument was rejected and a decree given for the libelant. In the course of his opinion Justice Story made an extensive examination of continental authorities in order to determine what was the rule of the general maritime law on the point, and came to the conclusion that it was not essential to a good bottomry bond that the money be advanced either for the necessities of the ship or for the cargo or for the voyage. He may have been right as to the continental law in general, although the matter is not free from doubt and in France at least, under the Marine Ordinance of Louis XIV, the law was the other way."
Whatever the European law may have been, The Draco was not received with general approval in this country. Kent took the same view as Story,-' but the decision was strongly criticized by Conkling,5 who Smith, 8 in the following year, it became necessary for him to render a decision. This time he definitely expressed his personal disapproval of The Draco, but felt that he should follow it, until it was overruled by the Supreme Court.
Since 1847 the question does not appear to have arisen in any reported case. Probably it will not come up again, since today bottomry has become practically obsolete. If it should do so, the state of these old authorities is such that a decision by the Supreme Court would not be dictated by the mere force of precedent. Conard v. Atlantic Insurance Co. and The Draco are not of such weight but that the Court would feel free to disregard them if that course seemed desirable. To an even less extent is the Supreme Court likely to be swayed by these cases in determining the jurisdictional status of ship mortgages. And even if The Draco were to be regarded as established law, it would not necessarily follow that the rule applicable to a bottomry bond should be applied also to a mortgage. Certainly the arguments used by Story and Kent do not lead to that result. In their minds the characteristic and decisive thing about bottomry, that gave it its maritime status, was the marine risk assumed by the lender. They thought this so fundamental as to make the purpose of the loan an unimportant factor. Doubtless Story, at least, would also have been willing to regard any hypothecation of the ship as maritime which was made to secure the performance of a maritime contract. In other words there were two factors either of which would have been thought a sufficient basis for admiralty jurisdiction: First, the assumption by the lender of the marine risk; second, the promotion of navigation and maritime commerce through the hypothecation of the vessel to secure a maritime contract. In any mortgage the first factor is non-existent. And in the situation under present consideration, where the loan secured by the mortgage has no connection with the sea, the second factor is also absent. To say that under these circumstances the mortgage constitutes a maritime contract, for the sole reason that a ship is the thing put up as security, is to go further than the old judges would have foreseen. [Vol. 44
All this examination of the cases leads us to the rather negative conclusion that there is no reason why the Supreme Court, in determining the constitutionality of the Ship Mortgage Act, should be materially influenced by any prior authorities with regard either to mortgages or to bottomry. Of course, having made its decision, it can be expected to rely upon such existing cases as may support its conclusion. But this reliance will be the consequence rather than the cause of the decision.
IV
We may pass then to a consideration of the broader question of what result is likely to be reached through the application to our problem of the general tests of admiralty jurisdiction in contract. Although it is settled that the jurisdiction depends on subject-matter, no satisfactory definition of a maritime contract has been devised. In De Lovio v. Bait, Mr. Justice Story said that the admiralty jurisdiction comprehends all contracts "which relate to the navigation, business or commerce of the sea.) 39 In the leading case of Insurance Co. v. Dunham, the nearest the Supreme Court came to a definition was in the statement that, as to jurisdiction, "the true criterion is the nature and subject-matter of the contract, as whether it was a maritime contract, having reference to maritime service or maritime transactions." ' These statements are too general to be of much help in the decision of particular cases. The text writers, however, have attempted to be somewhat more specific. Thus Benedict says:
"It is not always easy to determine what is a maritime contract. The dividing line between causes maritime and non-maritime, is not always strongly marked. It is believed that a sure guide, in matters of contract, is to be found in the relation which the cause of action has to a ship, the great agent of maritime enterprise, and to the sea as a highway of commerce. A contract relating to a ship in its use as such or to commerce on navigable waters is subject to the maritime law and the case is one of admiralty and maritime jurisdiction, whether the contract is to be performed on land or water." ' Hughes makes a similar statement:
"Rights arising out of contract are maritime when they relate to a ship as an instrument of commerce or navigation, intended to be used as such or to facilitate its use as such." m If these definitions are to be accepted, it is questionable whether a ship mortgage, executed to secure a non-maritime loan, could be brought 
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YALE LAW JOURNAL within them. Certainly the mortgage does not relate "to a ship in its use as such"; nor does it relate to "commerce on navigable waters" in such a direct way as could be said of it if it had been executed to secure the performance of a maritime obligation. The phraseology of Hughes is not althogether happy, but probably his meaning is equivalent to Benedict's. It may be, however, that these definitions are too narrow. Very likely they were phrased in an attempt to cover the various types of agreements which are recognized as maritime, and at the same time to exclude three important contracts which have been regarded as nonmaritime--contracts for ship construction, contracts for the sale of vessels, and the ship mortgage itself. The latter has generally been assumed to be non-maritime upon the authority of Bogart v. The John Jay. Construction contracts on several occasions have been held by the Su. preme Court to be outside the admiralty jurisdiction. 43 Contracts of sale also have been regularly regarded as falling within the same category, although the question of their status has never reached the Supreme Court for decision. 44 The grouping together of these three contracts has some logical basis. They differ from the ordinary run of maritime obligations in that they do not relate to the ship in her actual use as an instrument of navigation, nor do they, in a direct way at least, form a part of the conduct of maritime commerce. A contract of affreightment or a charter party, on the other hand, arises immediately out of the use of the vessel in her primary function of transportation. Other typical maritime agreements are designed to facilitate the operation of the ship, such as supply and repair contracts, or contracts of pilotage, towage or wharfage. Even the policy of marine insurance more directly involves the activities of maritime commerce in giving protection against those dangers of the sea which, in the absence of such protection, would hamper and limit the use of the vessel in navigation. The construction, sale and mortgage agreements bear a somewhat more remote relation to maritime commerce. Such a relation is not wholly absent, however, owing to the fact that these agreements do at least deal with the ship as a ship-that is, they do not purport to deal with her in any different capacity. In this respect they differ from certain other contracts which involve the use of the vessel for a purpose other than that of transportation by water. For example, on the Great Lakes where navigation is closed during the winter season, it is common to make contracts for the storage of grain or similar commodities [Vol. 44 on board ships which are tied up for that period. Such contracts are held non-maritime because they relate neither to navigation nor to maritime commerce, and because under these conditions the ship is not being used as a ship but merely as a warehouse, indistinguishable for the time being from an ordinary warehouse on land. " 5
In this latter situation there is adequate justification for the conclusion that the subject-matter of the contract is non-maritime. But the construction, sale and mortgage contracts are at least as far removed from this class of obligation as they are from the orthodox types of maritime agreement. They form an intermediate group, which will or will not fall within the admiralty jurisdiction depending upon whether a broad or a narrow view is taken as to its proper scope. Hence it is not altogether surprising that their maritime status should have been doubted and even denied. But the question of whether or not this is the proper result calls for further inquiry.
In this regard it is the construction contract which has been the principal center of attention. Whereas mortgages were unknown in the older maritime law, shipbuilding has been familiar in all times and places. Hence the historical approach has a significance here which is lacking in the case of the mortgage. And such an approach has usually been important in charting the limits of the admiralty jurisdiction. The Constitution does not explain what is a case "of admiralty and maritime jurisdiction." Some standard of reference is necessary, and during the formative period the great controversy was as to whether or not that standard should be the artificially restricted jurisdiction of the High Court of Admiralty in England or the broader jurisdiction which was established on the continent of Europe and elsewhere. In his celebrated opinion in De Lovio v. Boit, in 1815, Mr. Justice Story stood for the adoption of the latter standard." and, owing in no small measure to his influence, 46. "The language of the constitution will therefore wvarrant the most liberal interpretation; and it may not be unfit to hold, that it had reference to that maritime juris-diction, which commercial convenience, public policy, and national rights, have contributed to establish, with slight local differences, over all Europe; that jurisdiction, which, under the name of consular courts, first established itself upon the shores of the Mediterranean, and, from the general equity and simplicity of its proceedings, soon commended itself to all the maritime states; that jurisdiction, in short, which collecting the wisdom of the civil law, and combining it with the customs and usages of the sea, produced the venerable Consolato del Mare, and still continues in its decisions to regulate the commerce, the intercourse, and the warfare of mankind. it was the view which in general prevailed. It therefore became necessary, in determining whether or not any particular contract was maritime, primarily to look at the position of that contract in the general maritime law.
An outstanding illustration of this technique is to be found in the opinion of Mr. Justice Bradley in Insurance Co. v. Dunham, decided in 1871. The issue there was whether or not a policy of marine insurance was within the admiralty jurisdiction. This was the same variety of contract which was before Justice Story in De Lovio v. Boit and which he held to be maritime. But the question had not come before the Supreme Court prior to the Dunham case. In reaffirming the conclusion reached by Justice Story, Justice Bradley relied largely upon an examination of the status of marine insurance in the general maritime law. His inquiry revealed that the substantive law of marine insurance had its source in the law of the sea and that it constituted an integral part of that law. And Justice Bradley adds: "Can stronger proof be presented that the contract is a maritime contract?1 4 Now if the contract of ship construction be examined in the same manner, it will be found with equal clearness to have fallen within the historic scope of the admiralty jurisdiction. And when the question first reached the Supreme Court in the leading case of People 's Ferry Co. v. Beers, 4 8 in 1857, this fact was made plain by libelant's counsel, who was arguing in favor of the jurisdiction. Furthermore counsel for the other side admitted as much, and based his argument squarely upon the proposition that the standard of jurisdiction should not be found in the general maritime law at all, but in the jurisprudence of England. It is this argument which seems to have prevailed with the Court and was the basis of its decision that the contract was non-maritime. The District Court had looked at the matter differently. In the course of its opinion it had said that it was not controlled by the restricted jurisdiction of the admiralty of England, but that the rules administered by the admiralty courts of this country were more in conformity to the principles of the civil law, as administered by the maritime nations of continental Europe. It then pointed out that the European law even gives the shipbuilder a maritime lien. But the Supreme Court after quoting this opinion rejected its reasoning, and said: "So far from the contract being purely maritime, and touching rights and duties appertaining to navigation, (on the ocean or elsewhere), it was a contract made on land, to be performed on land." 49 This statement indicates that the Court was simply following the "Notwithstanding possible and once not inappropriate criticism, the doctrine is now firmly established that contracts to construct entirely new ships are nonmaritime because not nearly enough related to any rights and duties pertaining to commerce and navigation. It is said that in no proper sense can they be regarded as directly and immediately connected with navigation or commerce by water." 51 Thus the Supreme Court regarded the question as foreclosed by the doctrine of stare decisis, though recognizing that the result reached was of questionable soundness. Certainly there is ample ground for criticism. As a matter of history, the result is demonstrably wrong.5 2 As a matter of principle, also, it can scarcely be supported. There is no great difference between the contract of the repairman whose work preserves the ship and that of the builder who creates her. The furnishing of the instrument of navigation is as essential to maritime commerce as the supply of the coal that is burned under the ship's boilers.1 3 As a practical proposition, shipbuilding is closely linked to other maritime activities; and if, as Justice Story said, the admiralty jurisdiction comprehends all contracts which relate to the navigation, business or commerce of the sea, contracts of ship construction should be included. There is no particular argument the other way, once the element of locality is eliminated.
If, however, the doctrine that these building contracts are non-maritime is to be crystallized into a principle, such principle must be substantially that which is suggested by the definitions of Benedict and Hughes. It must be that the admiralty jurisdiction is confined to contracts which relate to the actual navigation of the ship or in a direct and immediate way promote the conduct of maritime commerce. It is not enough that some activity ultimately essential to such commerce is involved, nor that the contract contemplates the ship as an instrument of navigation. It is necessary that the agreement relate to the ship in her use as such. The difference is one of degree, but a line of that sort must be drawn.
The conception that the shipbuilding cases stand for some such principle probably explains why it has generally been taken for granted that contracts for the sale of vessels are non-maritime. The status of these contracts has seldom been discussed and has never been determined by the Supreme Court. From the historical point of view they should be held maritime, since they were embraced within the general maritime law.
5 4 But as a matter of logic they can hardly be distinguished from a construction contract. Neither form of agreement relates to the ship in her use as such. Both3 on the other hand, view her as a prospective instrument of navigation. And while neither involves an immediate participation in the physical activity of commerce by sea, both fulfill a function 53. "It is begging the question to say that the wages of a shipwright have nothing to do with the voyage, when the work of the shipwright has everything to do with every voyage." 1 BmnmicT, ArDninALY (5th ed. 1925) § 68.
54. See 1 VAu , op. cit. supra note 33, at 112-113, 367. Under the laws of many countries a maritime lien on the ship is given to secure purchase money due under a contract of sale, as well as to secure sums due under buildings contracts. In the early days in England also, the admiralty exercised jurisdiction over contracts of sale. Englisshe v. Regland, 2 Select Pleas in the Court of Admiralty (Selden Society) 5 (1547).
[Vol. 44 which is necessary to the ultimate conduct of such commerce. Shipbuilding is of course essential, and from a practical point of view the sale and purchase of ships is hardly less so. Therefore logic would require that the one contract be given the same status as the other.P It remains now to compare the jurisdictional position of the ship mortgage with that of the contract of sale (it being assumed that the former instrument has been executed to secure a non-maritime loan). Historically considered, the argument for the mortgage is weaker, but from a practical point of view it is stronger. So far as abstract theory is concerned, the two cases would seem to be indistinguishable, and the remarks just made about the contract of sale would apply to the mortgage as well. The latter does not relate to the immediate navigation of the ship. Yet it does view her as an instrument of navigation rather than in any different capacity; and it does promote maritime commerce by stimulating and facilitating investments in ships. The Ship Mortgage Act, it may be observed, has back of it a policy which is not dissimilar from that of the limited liability legislation.
From the historical point of view, the position of the mortgage is weaker, because the hypothecation of ships was unknown to the traditional maritime jurisdiction except through the technical device of bottomry 6 Within that jurisdiction, on the other hand, construction and sales contracts were familiar enough. It does not necessarily follow, however, that the modern admiralty jurisdiction in the United States should not embrace the mortgage because the traditional jurisdiction confined itself to bottomry. The activities of the old maritime courts were limited; they did not deal with much that would have to be regarded as coming within their sphere from a jurisdictional point of view. Certainly in this country the scope of the constitutional grant of judicial power over maritime affairs should not be completely crystallized upon the basis of the things that were familiar in 1789. The needs of maritime commerce vary from one period to another, and some'room must be left for growth, for adaption to changing conditions in the commercial world. Striking support for this view is to be found in the decision of the Supreme Court in The Genesee Chief v. Fitzhugh,? which extended the admiralty juris-55. It is of interest to notice that the similarity between these two types of contract has been emphasized by one of the leading European authorities on maritime lar,,. In discussing the French law (which gives a maritime lien both to the builder and to the seller of ships) Ripert states that "It is the seller who furnishes the instrument necezary to the maritime enterprise." He then says that the builder also has a right to the lien of the seller, because the building contract is essentially one for the "sale of a future thing.
2 RiPERT, op. cit. supra note 54, § l0S.
56. Still earlier in the history of the maritime lax, however, some sort of maritime mortgage was in use. See 2 RiPERT, op cit. supra note 54, § 1022.
57. 12 How. 443 (U. S. 1851).
diction to inland navigable waters. The Court felt that on a developing continent this result was demanded by the practical needs of commerce, and in order to meet those needs it not only disregarded the English precedents (as it usually did), but ignored the European law as well, " " and even overruled its own prior decisions 9 To state the case negatively, it may thus be said that there is nothing either in the underlying theory of jurisdiction or in the historical setting, which necessitates the conclusion that the ship mortgage be excluded from the admiralty jurisdiction. In this condition of affairs, it would seem appropriate that the Supreme Court place its decision upon practical and realistic grounds. What does the actual welfare of maritime commerce demand? To this question there can be only one answer, and it is here that the argument for admiralty jurisdiction over mortgages becomes stronger than in the case of contracts for the construction or for the sale of ships. Of course in any of these cases litigants are likely to prefer the admiralty jurisdiction, for the sake of its general advantages. But so far as the actual substantive law is concerned, the principles applied by the admiralty in any ordinary personal action for breach of contract do not differ much from the land law which would be applied in a state court. The big difference has to do with the matter of a lien. The state court may enforce a possessory lien, a mechanics' lien or an ordinary mortgage, but it is only in the action in rem in admiralty that a maritime lien can be foreclosed. A consequence of this is that any maritime lien is superior to any non-maritime encumbrance. 6 o The most important practical effect, therefore, of denying a maritime status to one of these obligations is to prevent its being secured by a maritime lien. In the case of construction and sale contracts, the nonexistence of such a lien is not particularly serious. But in the case of the mortgage, the lien is everything. If this obligation cannot be classed as a maritime contract, it means that every ship mortgage must be subordinated to any and all maritime liens which may arise on a vessel in the course of its wanderings. Under these conditions such mortgages are a highly ineffective means of raising funds, since their security is uncertain in the extreme. This was amply demonstrated by long experience with the common-law mortgage prior to 1920.01 61. "Prior to the enactment of the Ship Mortgage Act ships were about as available for credit for general purposes as the snows of last December. The object of that statute was to enable the owners of vessels to use the vast capital invested in them with at least (Vol, 44 
SHIP MORTGAGE ACT OF 1920
The plain truth is that if the ship mortgage is to be of practical value as a device for raising funds, it must be given some sort of a preferred status in competition with the normal run of maritime liens. It may be subordinated to some such liens without practical harm, but it cannot be subordinated to all. The establishment of such a preferred status is of course just what the Ship Mortgage Act accomplishes, and its usefulness is revealed by the great importance which has been placed upon it in the business world and by the large number of preferred mortgages which have been executed pursuant to its terms.
The need for giving a more favored position to ship mortgages has been appreciated in other countries as well as in our own. In England the jurisdiction of the High Court of Admiralty was extended to cover such mortgages by the Admiralty Court Acts of 1840 and 1 8 6 1 .12 Experience in civil-law countries has been similar to that of the United States prior to 1920. Although in the older law there was no ship mortgage but only the bottomry bond, during the course of the last century most maritime states have established in their law the maritime mortgage. In most countries this involves no jurisdictional difficulty today, because the maritime jurisdiction is a part of the broader field of commercial jurisdiction. But under the laws of the various countries the mortgage is generally ranked last among maritime liens. As a result, its value has been impaired, and disappointment has been felt abroad over the limited use made of ship mortgages. The suggestion has been made in Europe that this difficulty could be met and the security of the mortgage increased by reducing the allegedly excessive number of maritime liens. In a few countries this has actually been donec 3 The problem arising out of the competition between mortgages and maritime liens has also been dealt with by means of an international convention, which has been ratified by a number of statesYI A This convention enumerates certain liens which are to be preferred, and provides that mortgages on vessels shall rank immediately thereafter. Any other liens created by national laws must be inferior to the mortgages. In other words the general method adopted by this convention for the purpose of securing a uniform solution of the problem is that adopted by Congress in the Ship Mortgage Act. Now in the United States, with our separate constitutional jurisdiction, this desirable result can be accomplished only through the enforcement of the mortgage lien in admiralty; and a necessary prerequisite to such enforcement is the assumption that the mortgage is a maritime contract.
In short we may fairly come to the conclusion that the decisive argument in favor of the constitutionality of the Ship Mortgage Act is one of practical necessity under modern conditions. The admiralty jurisdiction has been historically-and it should be practically-a commercial jurisdiction. It should embrace what the welfare of maritime commerce demands. And it seems incredible that the Constitution must be so construed as to handicap such commerce by denying to the ship mortgage a normal commercial value and by preventing shipowners from raising money upon the security of their property in the way that other property owners may do.
Nor should the path of progress be blocked by the doctrine of stare decisis. Bogart v. The John Jay is no real obstacle. It can readily be distinguished and those statements in the opinion which touch on the constitutional question may be discarded as dicta. That case is hardly as serious a precedent as People's Ferry Co. v. Beers, which established the rule that shipbuilding contracts are non-maritime. In fact the fate of the Ship Mortgage Act might hinge upon the view that is taken of that decision and those which have followed it. If this line of cases is believed to embody a sound general principle, it is logical to assume that the mortgage likewise should be excluded from the admiralty jurisdiction, along with the contract of sale. But although the Supreme Court has recently refused to overrule People's Ferry Co. v. Beers, it has recognized that the doctrine of the case was open to criticism. It has also said in considering other types of contracts that the effect of that decision was not to be extended by implication to other cases. 6 5 It is fair to conclude therefore that the Supreme Court does not regard the case as the embodiment of any sound principle.
The proper thing would be squarely to recognize that People's Ferry Co. v. Beers is wrong as a matter both of history and of principle. If stare decisis prevents it from being overruled on its own facts, at least the result should be recognized as an anomalous exception to normal standards, not to be used as a precedent in analogous cases. Common sense and the practical needs of the business world should not be sacrificed to a strictly logical conformity to a principle derived from an admittedly unfortunate decision. [Vol, 44
The issue is important to maritime commerce, and it is to be hoped that in reviewing the pending case of The Thomas Barim, the Supreme Court will reverse the decision of the Circuit Court of Appeals.
The foregoing discussion has been directed primarily at Subsection K of the Ship Mortgage Act, which makes a preferred mortgage a lien and authorizes its enforcement by a suit in rem in admiralty. Some mention should be made also of Subsection N, which declares that the mortgagee, in addition to all other remedies granted by the Act, may bring suit in personam in admiralty against the mortgagor for the amount of the outstanding mortgage indebtedness secured by the vessel or any deficiency in the full payment thereof.
From the jurisdictional point of view this provision is more radical than Subsection K, and certainly its constitutionality is open to greater doubt. It contemplates, first, that in a foreclosure suit brought under Subsection K the admiralty court may, in addition to enforcing the mortgage lien in rem, render a deficiency judgment against the mortgagor in personam. Secondly, Subsection N appears to authorize the mortgagee to bring suit in personam in admiralty upon the principal obligation independently of foreclosure proceedings and without any enforcement of the mortgage lien at all. If Subsection K is unconstitutional, of course Subsection N falls with it. But even if Subsection K is upheld, the further question arises of whether it is constitutional to vest in the admiralty this additional jurisdiction in personam.
Where the mortgage has been executed to secure the performance of a maritime contract, the matter presents no difficulty. Jurisdiction in personam exists in the absence of a mortgage, and there is no reason why its existence should be affected by the hypothecation of the ship. But the more important situation is that where the mortgage has been executed t6 secure a non-maritime loan. The purpose of the latter may have been to raise money to build a house, or to pay off past debts. The contract may have taken the form of a promissory note or of an issue of bonds, which may have passed into many hands. Here, in the absence of a mortgage, the principal obligation lies wholly outside the sphere of the admiralty. The effect of Subsection N is to bring the obligation squarely within the maritime jurisdiction, if it has been secured by a mortgage on a ship. To authorize the admiralty merely because of such added security to entertain a suit purely in personam to collect a promissory note of this character is going rather far.
The difficulty, by the way, is one which did not arise in the law of bottomry, even under the broad doctrine of The Draco. For whether the bond was executed to meet the needs of the ship or to secure a nonmaritime loan, it was characteristic of the law of bottomry that the only remedy was upon the bond in rem. There was no liability upon the shipowner in personam, and consequently if the ship were lost, there was no remedy at all.
The natural line of argument in support 'of the constitutionality of Subsection N is that if the admiralty may constitutionally be given jurisdiction over the foreclosure proceedings in rem, such jurisdiction should carry with it as an incident the authority to proceed in personam also. It is true that under certain limited circumstances the admiralty has been permitted to exercise jurisdiction over non-maritime matters. The most notable illustration of this is to be found in the limitation of liability for non-maritime torts. This situation arises out of the adoption of a locality test, rather than a subject-matter test, of jurisdiction in tort cases. Where a vessel collides with, or otherwise causes injury to, a land structure, it is held that since the injury has its substance and consummation on land, the tort has its locality on land and hence is outside the admiralty jurisdiction 6 But in order to make effective the policy of the limited liability legislation, it has been necessary to give the admiralty the power to limit the liability of the shipowner for all torts committed by the ship, regardless of their locality. The legislation has been upheld by the Supreme Court in this respect, although without any particular discussion of the theoretical difficulty of jurisdiction.
7
This extension of the admiralty power to non-maritime torts as an incident to limitation proceedings, may by analogy lend support to the proposition that jurisdiction over the mortgage foreclosure proceedings should carry with it jurisdiction over the non-maritime personal obligation. But in the latter instance the argument for the jurisdiction does not seem so strong as in the former. There is not the same necessity for vesting control in the admiralty. It is impossible effectively to limit the shipowner's liability, unless all the activities of the vessel are included. From this point of view it is immaterial whether the tort has been consummated on land or on water. The whole difficulty here is due to the locality test of jurisdiction in tort, a test which has been [Vol. 44 widely regarded as a mistake." As an original question, there is no reason why the jurisdiction should not extend to all torts committed by a ship. From a practical point of view, locality of itself should no more be decisive than in contract cases. Thus when the admiralty limits liability for non-maritime torts, it is merely dealing with matters over which it ought to have been given full control. The vesting in the maritime court of this much power was a necessary step to meet a defective principle of jurisdiction.
In the mortgage situation, on the other hand, no such factors are present. Where a foreclosure suit is brought in rem, it may be very convenient for the maritime court to be able to give a deficiency judgment. But this is not so essential as the inclusion of non-maritime torts in the limitation proceedings, where the aims of the law can be accomplished in no other way. It is quite possible, although not so convenient, for substantial justice to be done to the mortgagee without vesting in the admiralty the power to give judgment in personam for breach of a non-maritime contract. The admiralty can render its decree purely in rem, as it does in bottomry cases. Then, if there is a deficiency, the mortgagee can sue the mortgagor in personam in a land court. The two proceedings are separable, whereas no separation is possible in the limitation of liability. Furthermore, from a broad point of view, the exercise by the admiralty of any jurisdiction over mortgages is more extreme than the limitation of liability for a vessel's torts even though such torts are committed on land. Assuming that jurisdiction in rem over the mortgage contract may be upheld, it lies at the outer edge of the domain of the admiralty. The exercise of jurisdiction in personam over the principal obligation goes further still and encroaches on a field which normally would belong to the land courts.
Whatever weight may be given to the ruling upon limitation of liability in considering whether the admiralty should be permitted to give a deficiency judgment as an incident to the foreclosure proceedings, that precedent becomes much less relevant when we consider a case where the mortgagee brings an independent suit in personam without seeking enforcement of the mortgage lien. Here the analogy is stretched extremely thin. The case would not be helped, even if the admiralty could apply the rule of equity jurisdiction that the tribunal, once having acquired jurisdiction, may go ahead to give complete relief; for in the present instance there is no specifically maritime issue already before the court.
Moreover, the admiralty law recognizes no such general principle. 0 So broad a power would be inconsistent with the constitutional basis of the admiralty jurisdiction, which has no counterpart in the distribution of power between the chancery and the courts of common law. The only qualification to be made to this statement arises out of limitation proceedings. It sometimes happens that after the admiralty court has assumed jurisdiction over all claims, maritime and non-maritime, it determines that the shipowner is not entitled to a limitation of his liability. The court may then go ahead and give complete relief by adjudicating all the claims before it upon their merits. In sanctioning this, the Supreme Court has specifically recognized that the result is an exception to the normal principle that the admiralty, having obtained jurisdiction over some portion of a controversy, may not proceed to give complete relief by adjudicating matters that normally fall outside its sphere. But the Court felt that this exception was necessary in order to do justice to the nonmaritime claimants, since otherwise the shipowner might by means of the limitation proceeding prevent his creditors from resorting to any other forum until it was too late to obtain relief there. 0 Perhaps the vesting in the admiralty of this exceptional authority affords as strong a precedent as there is in the existing law for upholding the statutory grant of power to give judgments in personam against the mortgagor. Even here, however, the analogy is far from close. In the limitation proceeding the admiralty has already taken jurisdiction over the non-maritime torts of the ship, under circumstances which are deemed consistent with the Constitution. The only issue is whether when the limitation fails, it must surrender the jurisdiction once constitutionally assumed. To do so would result in substantial injustice, and the result reached is induced by compelling circumstances. In the mortgage case there is no such pressure of necessity. In fact no analogous situation is presented. Even when a foreclosure action in rem has been filed, there is no question of surrendering a jurisdiction once assumed; the only problem is whether the maritime court may exercise any jurisdiction in personam at all. And where the mortgagee brings only an independent suit in personam, the analogy fails entirely. 70. "It seems but common equity, therefore, when a petitioner, choosing, within certain limits, his own forum, enjoins all other suits or actions, brings such claimants Into hbi own proceeding and submits his rights to the court, that that court, if it refuses his prayer for exemption or limitation, shall have power to go further and decree affirmatively against him in the full amount of the damages which have been proved against him In hbi own proceeding, before the commissioner whom he himself has asked to have appointed to receive those very claims." 1 BmnwocT, AD TYarv (5th ed. 1925) § 488. See Hartford Accident and Indemnity Co. v. Southern Pacific Co., 273 U. S. 207 (1927) .
[Vol. 44 Leaving now the matter of non-maritime torts, it would seem more relevant to consider how far in the past the admiralty has exercised jurisdiction over non-maritime contracts. While this has been done to some extent, such action has been confined within narrow limits. The general conceptions are familiar. The problem comes up in dealing with "mixed contracts"-in other words, contracts some of whose terms are maritime and some non-maritime. The initial inquiry in such a case is into the separability of the contract. If the maritime and non-maritime elements are separable, the admiralty assumes jurisdiction over the maritime matters, but must leave the non-maritime matters for adjudication in a land court. If, however, the contract is inseparable, it is necessary that the entire dispute be disposed of in one tribunal. The accepted principle is that in such event the admiralty may take jurisdiction only if the principal subject-matter of the contract is maritime and the non-maritime features are merely incidental. 71 The same principle has been applied, where there are two contracts, one maritime and one non-maritime, and where the two are inseparably connected. 72 Probably it is this situation which affords the closest analogy to be found in the books to the problem created by Subsection N of the Ship Mortgage Act. And if the same principles should be applied, it appears doubtful whether Subsection N could be sustained, even in the simpler case of the deficiency judgment given in the course of foreclosure proceedings. Here we have two contracts, not one. The first-the principal obligation-is non-maritime. The second-the mortgage-is assumed to be a maritime contract. Where a deficiency judgment for breach of the first is given in the course of the proceeding in rem for the enforcement of the second, perhaps it might be said that the deficiency judgment is merely incidental to the foreclosure. But even so, the usual conception is that the initial inquiry must be into the matter of separability, and that if the two agreements, or parts of an agreement, are separable, the admiralty must confine itself to the maritime portion of the affair. From this point of view the two obligations in question are separable, since the admiralty can easily foreclose the mortgage lien and give its decree in rem, without rendering a deficiency judgment for breach of the primary obligation. Perhaps such a technicality will not bother the Supreme Court, if it gets to this point. 
